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TO THE HONORABLE JUDGES OF THE UNITED STATES

COURT OF APPEALS FOR THE ARMED FORCES:

Issues Presented

I. WHETHER THE MILITARY COURT LACKED JURISDICTION OVER APPELLANT BECAUSE HIS MOBILIZATION INTO FEDERAL SERVICE WAS UNLAWFUL AND HE CONTINUOUSLY PROTESTED HIS DEPLOYMENT.

II. WHETHER APPELLANT’S CONSTITUTIONAL RIGHT TO DUE PROCESS WAS VIOLATED WHEN THE MILITARY JUDGE PREVENTED HIM FROM RAISING A DEFENSE THAT HIS ABSENCE WAS AUTHORIZED BY ARMY FIELD MANUAL 27-10 AND INTERNATIONAL LAW, OR, IN THE ALTERNATIVE, WHETHER THIS ERROR WAS A PREJUDICIAL ABUSE OF DISCRETION.

III. WHETHER APPELLANT’S CONSTITUTIONAL RIGHT TO DUE PROCESS WAS VIOLATED WHEN THE MILITARY JUDGE REFUSED TO ADMIT WITNESS TESTIMONY AND A REGULATORY PROVISION IN SUPPORT OF APPELLANT’S MISTAKE OF FACT DEFENSE, OR, IN THE ALTERNATIVE, WHETHER THIS ERROR WAS A PREJUDICIAL ABUSE OF DISCRETION.




Statement of Statutory Jurisdiction

     The Army Court of Criminal Appeals had jurisdiction over this matter pursuant to Article 66 of the Uniform Code of Military Justice (“UCMJ”); 10 U.S.C. § 866. This Honorable Court has jurisdiction over this matter under UCMJ Article 67(a)(3), 10 U.S.C. § 867(a)(3).

Statement of the Case


On May 21, 2004, an officer and enlisted panel sitting as a special court-martial empowered to adjudge a bad-conduct discharge, convicted appellant, contrary to his plea,
 of one specification of having quit his unit with the intent to avoid hazardous duty in violation of UCMJ Article 85, 10 U.S.C. § 885.
  The panel sentenced Appellant SSG Mejia to reduction to the rank of Private (E-1), forfeiture of $795 pay per month for twelve months, confinement for twelve months, and a bad-conduct discharge.
 The convening authority approved the adjudged sentence,
 and waived automatic forfeiture of pay and allowances for six months.

 
On March 26, 2009, the Army Court of Criminal Appeals issued a decision affirming the findings and sentence.

 The undersigned civilian counsel and military counsel hereby enter their appearance. Pursuant to the July 6, 2009 order of this Court, the undersigned counsel hereby file on Appellant’s behalf the instant supplement to Appellant’s petition for grant of review. 

Statement of Facts


The Charge and its specification alleged that SSG Mejia “did, on or about 16 October 2003 with intent to avoid hazardous duty, namely: service in Iraq, quit his unit, to wit: C CO 1st Battalion 124th Infantry, located at Ar Ramadi and did remain so absent in desertion until on or about 15 March 2004.”
 To prove this offense, trial counsel had the burden of establishing beyond a reasonable doubt each of the following elements: (a) that Appellant quit his unit, (b) with the intent to avoid a certain duty, (c) that the duty in question was hazardous, (d) that Appellant knew he would be required for such duty, and (e) that the Appellant remained absent from October 16, 2003 until on or about March 15, 2004.
 


Those additional facts necessary for the disposition of the assigned errors are set forth below.

Summary of Argument


The military court erred as a matter of law in finding that court-martial jurisdiction existed over Appellant; committed prejudicial constitutional error in preventing Appellant from presenting a viable defense to a necessary element of the charge; and engaged in reversible error by refusing to compel the production of three defense witnesses necessary and relevant to Appellant’s mistake of fact defense. The court also erred in not reversing this case on the basis that Appellant was denied his request at trial to allow into evidence the regulatory provision that he relied upon in reaching and honest and reasonable belief that he should have been discharged from the military. The Army Court of Criminal Appeals addressed only one of the aforementioned issues (i.e., the exclusion of witness testimony related to Appellant’s mistake of fact defense) even though all were raised on appeal and affirmed the military judge’s ruling on this issue. The Court of Criminal Appeals also found that the military judge gave an erroneous instruction to the panel on Appellant’s mistake of fact defense, but that this constituted harmless error. 

This case is an opportunity for this honorable court to ensure that justice is done, despite the efforts of the lower court and the military judge, and resolve unique and novel questions of law. 
Issues Presented and Argument

I. WHETHER THE MILITARY COURT LACKED JURISDICTION OVER APPELLANT BECAUSE HIS MOBILIZATION INTO FEDERAL SERVICE WAS UNLAWFUL AND HE CONTINUOUSLY PROTESTED HIS DEPLOYMENT.

A. Law

The existence of personal jurisdiction is a question of law subject to de novo review on appeal. United States v. Owens, 51 M.J. 204, 209 (1999). Any underlying factual findings are evaluated for clear error. Id. The Government has the burden of establishing jurisdiction by a preponderance of the evidence.

A court-martial has personal jurisdiction over any person who is subject to the UMCJ at the time of trial. The status of an accused is determined pursuant to UCMJ Article 2. United States v. Cline, 29 M.J. 83, 85 (1989). Only two provisions of Article 2 are arguably relevant to the instant matter.

1. Military court jurisdiction over non-citizen National Guards members is limited by regulation and treaty.

The UCMJ confers jurisdiction over members of the Army National Guard “only when in Federal Service.”
 With respect to non-citizens, federal military service is subject to limitations set forth in treaties and federal regulations. At the time Appellant’s service was extended, Army National Guard Regulation 600-200, ch. 7, (“Reg. 600-200”) forbade the military service of an alien soldier past an 8-year term of service, unless he or she had applied for citizenship and was awaiting a court date.
 (AE XXVII.)
In addition to this regulation, the United States has entered into a number of treaties with other countries “providing reciprocal exemption of aliens from military service.”
 Of significance here, the United States executed one such treaty with Costa Rica in 1851 (“U.S.-Costa Rican Treaty”).
 Article IX of that treaty states, “The citizens of the United States residing in the Republic of Costarica [sic], and the citizens of the Republic of Costarica [sic] residing in the United States, shall be exempted from all compulsory military service whatsoever ….”
 This treaty was in effect at the time of the events underlying Appellant’s court-martial and has remained in force through the present.
  

2. Military court jurisdiction extends over individuals who, among other criteria, “submitted voluntarily to military authority.”
UCMJ Article 2 also states that, 
(c) Notwithstanding any other provision of law, a person serving with an armed force who—


(1) submitted voluntarily to military authority;


(2) met the mental competence and minimum age qualifications of sections 504 and 505 of this title at the time of voluntary submission to military authority;


(3) received military pay or allowances; and


(4) performed military duties

is subject to this chapter until such person's active service has been terminated in accordance with law or regulations promulgated by the Secretary concerned.

B. Facts


Appellant enlisted with the Army in October 1995. After three years of active duty, Appellant was honorably discharged and transferred to the Florida National Guard. His term of service was set to expire on May 21, 2003 (“ETS date”). (AE IX.)

From the time of his enlistment in October 1995 through the present, Appellant has always been a citizen of Costa Rica and Nicaragua, not a citizen of the United States. At no time has Appellant applied for U.S. citizenship. (R.337-38, 340, 356.) In fact, Appellant repeatedly informed his superior officers that his intention was to not apply for U.S. citizenship (R. 356-57; AE XV) and was only to renew his legal permanent residency when it expired in April 2004 (DE A).

Additionally, from January 2003 onward, Appellant repeatedly voiced objections to his deployment past his ETS date. Appellant initially sought clarification of applicable regulations and, after confirming the accuracy of his understanding, repeatedly requested that he be discharged pursuant to the law. In January 2003, after giving his mother power of attorney, Appellant solicited, through her, the assistance of Congressional representatives in rectifying the improper extension of his service. (R. 340, AE XV.) In February 2003, Appellant reported, as ordered, to Fort Stewart, Georgia for pre-deployment training. While at Fort Stewart, Appellant again inquired into the legality of his deployment past his ETS date, given that he was a non-citizen and that applicable regulations banned extension of service past an 8-year term. (R. 341-42.) 
After being deployed to the Middle East, matters became more complicated. Not only had Appellant been erroneously called for federal service, but also, due to the indefinite duration of this service, Appellant believed that his legal permanent residency status was likely to expire while he was still in Iraq. As a result, in September 2003, Appellant asked his company commander, CPT Tad Warfel, for leave to return to the U.S. to take care of his immigration status. (R.339-46; DE A.) Appellant was granted leave and, on the eve of his departure, he discussed this matter with CPT Warfel again on the eve of his leave. CPT Warfel arranged for them to speak to Florida National Guard personnel that night. When CPT Warfel asked whether Appellant wished to be released from service, Appellant again reiterated his desire to be discharged, pursuant to the law. (R. 338-41.) Before Appellant left, CPT Warfel said he would inquire about the legal authority surrounding military service by non-citizens. (R. 341.)

While on leave, Appellant sent CPT Warfel a letter explaining that he still was resolving immigration issues and that he had learned more about the regulation and procedures for obtaining discharge. (DE D.) CPT Warfel responded by ignoring Appellant’s discharge request and the legal authority for it, ordering him to report for duty instead. (DE E.)

While CPT Warfel was directing Appellant to return, he nevertheless was aware of the 8-year time limit on service by non-citizens. In correspondence to members of the Florida National Guard, CPT Warfel admitted as much and his knowledge that Appellant did not wish to seek U.S. citizenship. Instead of seeking out proper procedures for following and enforcing the rule against extending the term of service of a non-citizen Guard member, he admitted that his underlying concern was to avoid losing another soldier. (DE B (stating, “[t]he last thing I want is to loose [sic] another soldier.”).)
Appellant nevertheless continued objecting to his prolonged deployment. Given CPT Warfel’s refusal to abide by military regulations, on October 3, 2009, Appellant wrote to his battalion commander, LTC Hector Mirable, explaining his situation and reiterating his discharge request pursuant to relevant regulations. (DE F.)

C. Argument
The military judge ruled that jurisdiction existed pursuant to Article 2 of the UCMJ, without specifying whether he was relying on Section 802(a)(1) (which limits jurisdiction over National Guard members to when they are called for federal service), or Section 802(c) (which covers those who voluntarily serve in the military, so long as certain criteria are met).
 This ruling was based on the following findings: Appellant was subject to statutorily authorized stop-loss before his term of voluntary service expired; the only form of “compulsory” service proscribed by the U.S.-Costa Rican Treaty is that which results from “induction”; Appellant “voluntarily” enlisted and re-enlisted; and Appellant was not discharged prior to his alleged absence. (R. 155-56; AE XLVIII.)  

For the reasons set forth below, the military judge erred as a matter of law in concluding that these findings established jurisdiction over Appellant under UCMJ Article 2.   
1. Under 10 U.S.C. § 802(1)(a), whether the military court had personal jurisdiction over Appellant turns on whether he was properly called for federal service, not whether he was subject to stop loss.
With respect to Section 802(1)(a), the Government conceded before the Army Court of Criminal Appeals that, “[a]s a National Guard soldier, the accused is subject to jurisdiction under the Code only if properly mobilized into federal service.”
 The military judge’s finding that Appellant was subject to stop-loss begs the question whether he was properly called for federal service in the first place. If he was not, the validity of the stop loss order becomes irrelevant. As such, the military judge finding of jurisdiction constituted legal error.
Appellant’s National Guard unit was called for federal service in January 2003 under 10 U.S.C. § 12302. However, Appellant should not have been mobilized, as the Government admitted in discovery responses: “[s]oldiers with service obligations less than those called for in mobilization orders should not have been deployed. Therefore, the accused should have been identified as a legal alien with approximately 10 months remaining and not sent overseas.”
 Furthermore, at the time of his deployment, Reg. 600-200 forbade the extension of a non-citizen’s term of service past an 8-year period unless the individual had applied for U.S. citizenship. Since Appellant had not so applied, he should have been excluded from the January 2003 mobilization order. In addition to presenting the military judge with the text of this particular regulation, Appellant presented evidence of National Guard practice consistent with this provision.

The military judge failed to address the validity of Appellant’s mobilization, focusing instead on whether Appellant was subject to stop loss. However, as even the Government acknowledges, the mobilization order is distinct from the stop loss order, with the latter having legal effect only “[o]nce [Appellant was] fully mobilized.”
 
The military judge further erred as a matter of law in its misinterpretation of the U.S.-Costa Rican Treaty prohibiting the U.S. from demanding “compulsory” military service of Costa Rican citizens. First, the court misread the treaty’s prohibition as covering only service triggered by induction. On its face, the treaty refers to “compulsory” service without regard to how such compulsion is created. Supporting regulations also do not define compulsory service as limited to service initiated by induction. Thus the term “compulsory” as used in the treaty should be given its ordinary meaning, given the lack of any indication that it was meant to be construed in a more restrictive manner.
To the extent the treaty bans compulsory military service, Appellant should not have been required to serve past his ETS date, since that marked the end of the period for which he had volunteered to serve. As a practical matter, this means that both the mobilization order and the stop loss order were invalid with respect to Appellant. The mobilization order contemplated 365 days of service, which would have required Appellant to serve approximately 8 months of compulsory military service. As for Army National Guard members subject to stop loss, guidance issued by the Military Personnel office in November 2002 states that those who were “projected to separate due to ETS, but who are being involuntarily retained under stop loss because their unit has received alert orders, will have their ETS date changed to 24 December 2031.”
 Being “involuntarily retained” in the U.S. armed forces falls within the definition of the “compulsory service” that is proscribed by the U.S.-Costa Rican Treaty.
     
2. Under 10 U.S.C. § 802(c), whether the military court had personal jurisdiction over Appellant turns on whether he “voluntarily submitted to military authority,” not whether he “voluntarily enlisted”.

The military judge’s finding that Appellant “voluntarily enlisted” ostensibly relates to jurisdiction under Section 802(c) which requires the Government to establish that, among other things, the accused “submitted voluntarily to military authority.” The military judge committed legal error by equating voluntary enlistment with the jurisdictional requirement of voluntary submission to military authority. 
Elsewhere in Section 802, the phrase “voluntary enlistment” is specifically used. As a matter of statutory construction, the use of the phrase “submitted voluntarily to military authority” instead of “voluntary enlistment” in Section 802(c) indicates that the two do not mean the same thing. Enlistment refers to a particular, identifiable event in the context of military service, while the phrase “submit[] voluntarily to military authority” does not refer to any particular event and may reasonably understood to cover a broader time period or set of events. Thus, the fact that an individual voluntarily enlisted may not necessarily mean that he also voluntarily submitted to military authority. By failing to give the phrase “voluntarily submitted” its proper broad definitional scope, the military judge eased the Government’s burden to establish jurisdiction and committed legal error.
This error of law resulted in actual prejudice to Appellant. While it was uncontested that Appellant voluntarily enlisted in October 1995, it was also uncontested that Appellant continuously protested his deployment and attempted to obtain his discharge or release between January and October 2003 (see supra Section I.B.).
 In light of the undisputed documentary evidence and testimony concerning Appellant’s protests, the Government could not have established, by a preponderance, that Appellant had “voluntarily submitted” to military authority after receiving deployment orders in January 2003.  
II. WHETHER APPELLANT’S CONSTITUTIONAL RIGHT TO DUE PROCESS WAS VIOLATED WHEN THE MILITARY JUDGE PREVENTED HIM FROM RAISING A DEFENSE THAT HIS ABSENCE WAS AUTHORIZED BY ARMY FIELD MANUAL 27-10 AND INTERNATIONAL LAW, OR, IN THE ALTERNATIVE, WHETHER THIS ERROR WAS A PREJUDICIAL ABUSE OF DISCRETION.

A. Law

A court’s decision to exclude witness testimony must be evaluated not just in terms of evidentiary rules, but also in terms of the Constitution’s guarantee that those facing criminal charges be afforded “a meaningful opportunity to present a complete defense.” California v. Trombetta, 467 U.S. 479, 485 (1984). As this Court has stated, the right of an accused in military court proceedings to present a defense "is a fundamental element of due process of law.” United States v. McAllister, 64 M.J. 248, 252 (2007) (quoting Washington v. Texas, 388 U.S. 14, 19 (1967)). More specifically, “the right to offer the testimony of witnesses, and to compel their attendance, if necessary, is in plain terms the right to present a defense, the right to present the defendant’s version of facts as well as the Government’s to the jury so it may decide where the truth lies.” Washington, 388 U.S. at 19. 

Upon finding that an appellant’s constitutional right to present a defense was violated, the Court must determine whether this error prejudiced the appellant. “[T]he test on appellate
review is whether our Court is satisfied beyond a reasonable doubt that the error was harmless.” United States v. Moolick, 53 M.J. 174, 177 (2000). The proper inquiry is not into “whether the members were right in their findings but, rather, on whether the error had or reasonably may have had an effect upon the members' findings.” United States v. Bins, 43 M.J. 79, 86 (1995). The Government bears the burden of establishing that the error was harmless.  E.g., Chapman, 386 U.S. at 24; United States v. Kreutzer, 61 M.J. 293, 300 (2005).
B. Facts


Prior to trial, the Government moved in limine to exclude all evidence related to Appellant’s defense that he was authorized by law to absent himself from his unit.
 Appellant sought (a) to testify personally about the orders he was given concerning the abuse of Iraqi detainees and the abuse he had witnessed; (b) to present witnesses with first-hand knowledge of these facts to corroborate his testimony; (c) to present witness testimony establishing Appellant’s authority under Army Field Manual 27-10 and international law to refuse to return to duty given the nature of the orders he had been given; and (d) to present witness testimony concerning the systematic and widespread nature of international law violations in Iraq, particularly with respect to the treatment of prisoners and detainees.
  

  At a pre-trial hearing, Professor Francis Boyle, a professor of international law, testified that Army Field Manual 27-10 and international law, including the Geneva Conventions, authorized Appellant to refuse to return to duty.  Professor Boyle’s opinion, which was not challenged or contradicted by any Government witness or prosecution evidence, was based on Appellant’s recitation of the acts he had witnessed and the orders he had been given, as set forth in his conscientious objector application.  

The military judge granted the Government’s motion to exclude evidence related to Appellant’s defense that he had absented himself with legal authority.
 Based on this ruling, the military judge also denied Appellant’s motion to compel the production of various civilian and military witnesses who would have testified on matters related to this defense
 and limited Appellant’s own testimony on the merits.

Appellant identified these rulings as erroneous and sought review by the Court of Criminal Appeals. However, the court failed to address any argument presented about this issue and affirmed the verdict against Appellant.

C. Argument
1. The military judge violated Appellant’s constitutional right to due process by preventing him from raising a defense to a necessary element of the charge, and this error was prejudicial to Appellant.

By excluding the disputed evidence, the military judge prevented Appellant from presenting a complete defense, thereby committing constitutional error. To find Appellant guilty of the charge of desertion, the members were required to find, among other things, that he had quit his unit, i.e., was absent without authority. That an accused’s absence was authorized is a defense to a charge of desertion. While the Government always has the burden of proving unauthorized absence beyond a reasonable doubt, evidence that the accused had authority to leave directly counters a necessary element of the criminal charge. 

The military judge’s refusal to admit any evidence in support of Appellant’s “authorized absence” theory unfairly eased the Government’s burden of proof because Appellant was left without any way to refute an essential element of the charge during the merits hearing. Indeed, by preventing Appellant from raising this argument, the military judge permitted him to present only one defense for panel members’ consideration (namely, the mistake of fact defense) when deciding Appellant’s guilt or innocence. Thus, the Government cannot meet its burden and establish beyond a reasonable doubt that the wholesale exclusion of the “authorized absence” defense was inconsequential to the members’ guilty verdict. As a result, the decision of the Army Court of Criminal Appeals affirming Appellant’s verdict must be reversed, and the finding of guilt and sentence set aside. 
2. Because the military judge’s exclusion of evidence and refusal to compel witness production was based on an erroneous view of the law, the military judge’s ruling cannot survive abuse of discretion review.
The military judge did not prohibit Appellant from presenting the proposed “authorized absence” defense because it found the argument legally deficient or irrelevant to the charge. Rather, the court granted the Government’s motion to exclude Appellant’s defense theory based on its view that (a) his position raised non-justiciable political questions, citing United States v. Huet-Vaughn, 43 M.J. 105 (1995), and United States v. New, 55 M.J. 95 (2001), and (b) the defense theory amounted to claims of duress and necessity, which were irrelevant because they were not implicated by the charge.
 However, the cases relied upon by the military judge did not involve facts comparable to those presented here and did not address the legal question raised by Appellant’s proposed defense. To the extent the military judge’s preclusion of Appellant’s proposed defense was an evidentiary ruling, the decision was based on an erroneous view of the law and cannot survive review even under an abuse of discretion standard.
 
Permitting Appellant to present testimony in support of his authorized absence defense would have entailed review of substantive international law. That the defense touched on the military’s conduct during hostilities is not by itself sufficient to render the defense a non-justiciable political question. Accord Hamdi v. Rumsfeld, 542 U.S. 507 (2004); Rasul v. Bush, 542 U.S. 466 (2004).

In excluding all evidence concerning Appellant’s authorized absence defense, the military judge gave no explanation how the disputed testimony raised a non-judicial political question, other than summarily citing Huet-Vaughn and New. These decisions, however, are irrelevant to Appellant’s case.
 
In Huet-Vaughn, the defendant was charged with desertion with intent to avoid hazardous duty and shirk important service.
 At trial, the defendant conceded that she intentionally quit her unit, but sought to present evidence that her “intent was not to avoid hazardous duty or important service, but … was to expose what she felt were impending war crimes in the Persian Gulf… .”
 On appeal, this Court held that the defendant’s specific motives were “irrelevant to the question whether she quit her unit with intent to avoid hazardous duty or shirk important service.”
 That is, evidence of defendant’s motive could not, as a matter of law, negate the intent element of the desertion charge and therefore the evidence could never be part of a viable defense. 
In contrast, in this case, Appellant sought introduction of the disputed testimony to contradict not the intent element of the charge, but the unauthorized absence element. Since Huet-Vaughn did not address the nexus between Appellant’s proposed defense theory and the charge of desertion, its finding of irrelevancy has no bearing on whether the evidence ought to have been admitted in Appellant’s case to counter the Government’s position that Appellant had no authority for his absence. 

Additionally, although the military judge cited Huet-Vaughn for the notion that Appellant’s proposed defense raised non-justiciable political questions, the defense position in Huet-Vaughn and underlying facts are distinguishable. The Huet-Vaughn conclusion about non-justiciability related to one narrow issue: to the extent defendant “intended to contest the legality of the decision to employ military forces in the Persian Gulf” by absenting herself from duty, evidence of her intent was irrelevant, “because it pertained to a non-justiciable political question.”
 
Significantly, the defendant in Huet-Vaughn quit her unit as an act of protest or to “cause a change in government policy.”
 In contrast, Appellant here did not absent himself to challenge the decision to deploy troops. He did so because he had already been ordered to treat Iraqi detainees in a manner that violated international law, because he could reasonably foresee being ordered to continue to commit such unlawful actions, and because international law – as reflected in Army Field Manual 27-10 and other legal authority – authorized his refusal to partake in such actions.
 The Huet-Vaughn decision did not address such facts since, as the Court noted, the defendant in that case “tendered no evidence that she was individually ordered to commit a ‘positive act’ that would be a war crime.”

III. WHETHER APPELLANT’S CONSTITUTIONAL RIGHT TO DUE PROCESS WAS VIOLATED WHEN THE MILITARY JUDGE REFUSED TO ADMIT WITNESS TESTIMONY AND A REGULATORY PROVISION IN SUPPORT OF APPELLANT’S MISTAKE OF FACT DEFENSE, OR, IN THE ALTERNATIVE, WHETHER THIS ERROR WAS A PREJUDICIAL ABUSE OF DISCRETION.

A. Law
As a general principle, all relevant evidence is to be admitted.
 Evidence is relevant if it has “any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.”
 The burden of showing that relevant evidence should be excluded rests with the party seeking its preclusion.

With respect to the production of witnesses for testimony at trial, as discussed in Section II.A. above, the right to compel the attendance of witnesses and offer their testimony is an essential part of the constitutional right to present a defense. E.g., Washington v. Texas, 388 U.S. 14, 15 (1967). Additionally, “criminal defendants have the right to the government's assistance in compelling the attendance of favorable witnesses at trial and the right to put before a jury evidence that might influence the determination of guilt.” Pennsylvania v. Ritchie, 480 U.S. 39, 56 (1987). This constitutional right applies equally to military prosecutions, United States v. Dimberio, 56 M.J. 20, 24 (2001), and is codified in the Rules for Courts-Martial.
 
Independent of these constitutional requirements, under the Rules for Courts-Martial, military court defendants are “entitled to the production of any witness whose testimony on a matter in issue on the merits … would be relevant and necessary.”
 The Rules state that witness testimony is “necessary when it is not cumulative and when it would contribute to a party’s presentation of the case in some positive way on a matter in issue.”

When examined not for constitutional error, but for violations of applicable evidentiary and military court rules, the military judge’s exclusion of evidence and denial of a request to compel production of a witness are both reviewed for abuse of discretion. United States v. Miller, 47 M.J. 352, 259 (1997). Reversal of such evidentiary rulings is warranted if they were “arbitrary, fanciful, clearly unreasonable, or clearly erroneous.” United States v. Travers, 25 M.J. 61 (1987) (quotations omitted). If an error is found, the Court cannot affirm the verdict unless the record "demonstrates beyond a reasonable doubt that the unadmitted testimony would not have tipped the balance in favor of the accused and the evidence of guilt is so strong as to show no reasonable possibility of prejudice.” United States v. Powell, 49 M.J. 220, 225 (1998).  
B. Facts
At trial, Appellant raised a mistake of fact defense and attempted to present evidence that, at the time he absented himself, he held an honest and reasonable belief that his term of service could not have been extended past his ETS date because he was a non-citizen. This belief was based, initially, on his general awareness of regulations prohibiting such service. (R. 341-42, 344-45.) Over the course of several months after January 2003, Appellant spoke to various individuals about these regulations and their significance, and was given a copy of the exact provision in question, Reg. 600-200, ch.7. (R. 347.) Prior to trial, Appellant requested that the Government produce several of these individuals at trial for testimony in support of Appellant’s case, pursuant to R.C.M. 703. When the Government indicated it would not produce them, Appellant moved for production of certain witnesses, including MSG Carolyn Wingard, Ms. Kathy Tringali, and LTC Elizabeth Masters.
 The military judge refused to compel their production. Over the Government’s objections, Appellant also moved to introduce Reg. 600-200, ch. 7, the regulation upon which he had relied. The military court refused to submit the regulation to the panel under the rule of completeness, and because, in its view, submitting additional documents would only cause the panel confusion. (R. 395-97.) After the trial, Appellant sought review of these rulings by the Army Court of Criminal Appeals. The court ultimately ruled that the exclusion of these three witnesses and the regulation was not an abuse of discretion.
C. Argument
The military judge committed constitutional error and abused its discretion in refusing to compel the production of the aforementioned witnesses and the regulatory provision. The Army Court of Criminal Appeals decision upholding these rulings also was erroneous. Furthermore, it cannot be said that, beyond a reasonable doubt, the exclusion of this evidence was irrelevant to the panel’s finding of guilt. As such, the exclusion of this evidence constitutes reversible error.
1. The military judge’s ruling on witnesses constitutes reversible error because (a) the excluded testimony was necessary and relevant to Appellant’s mistake of fact defense and (b) the remaining evidence of guilt was not so great that there was “no reasonable possibility of prejudice” caused by the testimony’s exclusion.
 
The refusal to compel the production of the three witnesses identified above deprived Appellant of the ability to put on a complete defense, violated his right to produce his witnesses in his favor, and was clearly unreasonable and erroneous. The proffered testimony of the excluded witnesses
 clearly meets the “relevant and necessary” requirement of RCM 703 and was hardly cumulative. Their testimony was relevant in that it related directly to the source and nature of Appellant’s belief that he was not lawfully deployed. Thus, their testimony spoke directly to Appellant’s mistake of fact defense. As for necessity, their testimony would hardly have been cumulative and was material to Appellant’s defense. For some of the matters on which these witnesses would have testified, no other witness was presented.  
The Army Court of Criminal Appeals incorrectly found no error in the military judge’s refusal to produce these witnesses. It reasoned that, based on the proffered testimony, none would have said that “they had told appellant that he did not have to return to Iraq or that he had been discharged from service” and only such evidence “would have been relevant and necessary to appellant’s defense.”
 However, these are not the only aspects of the proposed testimony that would have been “relevant and necessary” to Appellant’s mistake of fact defense. 
The military judge had instructed the panel that it could not find Appellant guilty of desertion if it found he had held an honest belief that the military lacked authority over him, and that it could not find Appellant guilty of the lesser included offense (AWOL) if it found he had held a reasonable belief that the military lacked authority over him.
 The viability of Appellant’s defense thus turned almost exclusively on an assessment of Appellant’s credibility and the soundness of his beliefs. The Government attempted to show that Appellant’s belief concerning the military’s authority over him was either dishonest or unreasonable. The exclusion of the witness testimony deprived Appellant of overwhelming evidence concerning the honesty and reasonableness of his views. It cannot be said that, beyond a reasonable doubt, the record contained independent evidence of guilt so strong that the exclusion of this witness testimony and the regulatory provision was harmless.
2. The military judge’s exclusion of Reg. 600-200, ch. 7 constitutes reversible error because (a) it is based on an erroneous and/or arbitrary application of the “rule of completeness” and (b) it cannot be said that the exclusion was harmless beyond a reasonable doubt.

The rule of completeness is codified in Mil. R. Evid. 106, which states, “When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require that party at that time to introduce any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.” (emphasis added.) The rule is drawn from common law and has “two purposes: (1) to ensure ‘that the court not be misled because portions of a statement are taken out of context,’ and (2) to avoid ‘the danger that an out-of-context statement may create such prejudice that it is impossible to repair by a subsequent presentation of additional material.’”

In ruling to exclude the regulation, the military judge worried that the rule of completeness would require the admission of “a series of other types of documents: statutes, stop-loss orders and those types of things, which in conjunction would have to read in it with that.” (R. 397.) Concluding that submitting so many documents would cause “a great deal of confusion for the members,” the military judge denied admission. (R. 398.) In reasoning that admission of Reg. 600-200, ch.7 would require the submission of other documents pertaining to stop-loss and other aspects of the Government’s case, the military judge misunderstood the letter and spirit of the rule of completeness. 
The driving concern behind the military judge’s ruling was that if Reg. 600-200, ch.7, the basis of Appellant’s mistake of fact defense, were submitted in documentary form to the panel, fairness somehow required that all regulatory or statutory provisions implicated by the Government’s case-in-chief or rebuttal also be admitted. However, the rule of completeness’s concern with “fairness” is to avoid misleading the court through strategic omissions. Here, there was nothing misleading in submitting only Reg. 600-200, ch.7 because it was the only part of the regulation about which Appellant had knowledge and upon which he had actually relied in forming his belief that the military did not have authority to deploy him past his ETS date. The statutes or regulations that the military judge erroneously believed would have to be admitted under the rule of completeness are not part of the same regulation that Appellant sought to introduce. Thus, presenting Reg. 600-200, ch.7 to the panel in the absence of these other documents would not be a deceptively selected submission. Additionally, no “prejudice” to the Government would result from submitting this provision alone to the panel. While it served as documentary proof supporting Appellant’s mistake of defense and thereby bolstered his defense, such corroboration is not the same as “prejudice.” 
The exclusion of this document, when considered in conjunction with the military judge’s exclusion of witness testimony discussed above, was a prejudicial, constitutional error. Appellant was denied his right to present a complete defense and compel the production of supportive witnesses. This evidence was particularly significant because, at trial, Appellant was the only defense witness who provided evidence (in the form of testimony) concerning his mistake of fact defense. The military court denied him the chance to submit corroborating witness testimony and documentary evidence. Unlike any trial in which witness credibility is a factor impacting the panel’s deliberations, this aspect was particularly salient in Appellant’s trial because his affirmative defenses required findings that his beliefs were honest and reasonable. In light of the compounded prejudice resulting from the exclusion of supporting witness testimony and Reg. 600-200, ch.7, the Government cannot show beyond a reasonable doubt that the military court’s error was harmless.
C. Conclusion
 

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the petition for review.
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